SERVED: May 4, 1999

NTSB Order No. EA-4757

UNI TED STATES OF AVERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPCORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of April, 1999

Petition of

ELMER ALLEN PROPST

for review of the denial by Docket SM 4284
the Adm nistrator of the
Federal Aviation Adm nistration

of the issuance of an airnman
medi cal certificate.
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COPI Nl ON AND ORDER

Petitioner has appeal ed froman order issued by Chief
Adm ni strative Law Judge WIlliamE. Fower, Jr., dated My
15, 1998, granting the Admnistrator's notion to dismss the
petition for review, as well as the |aw judge's June 16,
1998 order, denying reconsideration.® The Administrator has
filed a brief in reply, urging the Board to affirmthe |aw
judge's orders. For the reasons that follow, petitioner's

appeal is denied and the petition for review is dismssed.

The law judge's orders are attached.
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On August 21, 1996, petitioner applied for a second-
class airman nedical certificate. Petitioner's aviation
medi cal exam ner w thheld i ssuance pending further review,
and the application was forwarded to the Federal Air Surgeon
for his consideration.? On Decenber 2, 1997, the Federal
Air Surgeon denied the application for airman nedi cal
certification based on petitioner's history of a psychosis.?

The record in this matter establishes that in 1971, the
Board found petitioner specifically disqualified for nedical
certification because of a history of psychosis.

Adm nistrator v. Propst, 1 NTSB 1248, recon. denied, 1 NTSB

1247 (1971). Since that adjudication, petitioner has
endeavored, on numerous occasions, to regain his nedical
certification. 1In each attenpt he has tried to attack the
underlying nmerits of the case put forth by the Adm ni strator
in 1971. And, each attenpt has failed, because petitioner
has been, and still is, foreclosed fromre-litigating this

i ssue under the doctrine of res judicata.® The |law judge's

An earlier appeal of the denial of this application by
the FAA's Medical Review Branch was di sm ssed as noot.
Petition of Propst, NTSB Order No. EA-4682 (1998).

3Sections 67.207 and 67.307(a)(2) and (c) of the
Federal Aviation Regul ati ons precl ude i ssuance of a nedical
certificate to an airman with an established history of a
psychosis, or other nmental condition that nmakes the person
unable to safely performthe duties or exercise the
privileges of the airman certificate or may reasonably be
expected to do so for the duration of the nedical
certificate for which the person has applied.

“See Petition of Propst, 2 NTSB 2228, recon. denied, 2




under | yi ng order provides a thorough discussion of
appl i cabl e precedent, and need not be repeated here.® See

al so, Petition of Parker, NTSB Order No. EA-4233 at 5, n.6

(1994), and cases cited therein.

As the law judge notes in his May 15, 1998 order in
this matter, although petitioner may not re-litigate the
merits of the 1971 decision in this forum he nay use his
nost recent psychiatric evaluations in support of an
application for a special issuance nedical certificate under
the provisions of FAR Section 67.401(a). And, we note,
attached to petitioner's appeal brief is a letter dated My
27, 1998, fromthe Federal Air Surgeon, granting petitioner
aut horization for special issuance of a second-class airnmn

medi cal certificate.

ACCORDI NGY, IT I S ORDERED THAT:
1. Petitioner's appeal is denied; and
2. The law judge's order dism ssing the petition for

review is affirned.

NTSB 2231 (1976); Adm nistrator v. Propst, 3 NTSB 268
(1977); Adm nistrator v. Propst, 4 NISB 1259 (1984).

*Petitioner's claimof personal bias or
disqualification of the |law judge is unsubstantiated. The
| aw j udge was not required to withdraw fromthis proceeding
under the Board's Rules of Practice, 49 CFR § 821. 35(c).




HALL, Chairman, FRANCI' S, Vice Chai r man, HAMVERSCHM DT,
GOGELl A, and BLACK, Menbers of the Board, concurred in the
above opinion and order.



